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President Greg

PDRCI approves charter amendments

At its annual general meeting on December 15, 2014 at its principal office, the Philippine
Dispute Resolution Center, Inc. (PDRCI) unanimously passed two changes to its By-Laws.

The first amendment defined "members” in Art. Ill, Sec. 1 of the By-Laws as consisting
of (a) the Trustees, (b) the founding members named in the Articles of Incorporation,
unless otherwise removed as a member, deceased or otherwise permanently
incapacitated, and (c) such other members admitted from time to time, by a % vote of
the members of the Board of Trustees, and who have maintained their membership
status by regularly paying the dues assessed by the Center and by attending, in
person or by proxy, the last two general membership meetings of the Center that
preceded the meeting for which the membership status is to be determined.

The amendment also authorized the Board of Trustees to admit honorary members
and officers who shall have no voting rights and no responsibility for the operations
of the Center.

The amendment was introduced to prevent a failure of quorum during membership
meetings due to the large number of members in the PDRCI roster.

The second amendment in Art. VII, Sec. 8 of the By-Laws provided for the appointment
by the Board of Trustees of an Executive Director to assist the Secretary General on a full-
time or part-time basis and with such salary and other emoluments as the Board may fix.

The amendment was introduced to allow a full-time executive director to be appointed
by the Center. ®
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Philippine experience in commercial arbitration

By: Roberto N. Dio, Secretary General, PDRCI

Note: This paper was read by Francisco D. Pabilla, Jr,, Assistant Secretary
General of PDRCI, on behalf of the author at the tenth anniversary
celebration of the Office of Alternative Dispute Resolution (OADR).

Use of commercial arbitration in Philippine business

In 2013, major international arbitration centers reported
an “unprecedented increase” in the number of commercial
disputes referred to them, with the London Court of
International Arbitration (LCIA) reporting a new high of 301
cases, up by 10% from the previous year and breaking its
2009 record of 285 cases, and the International Chamber
of Commerce (ICC) in Paris receiving 767 Requests for
Arbitration in 2013, up from 757 the previous year.

Regional arbitration centers in Singapore and Hong
Kong reported similar increases for 2013. The Singapore
International Arbitration Centre (SIAC) handled 259
new cases, up from 235 in 2012, while the Hong Kong
International Arbitration Centre (HKIAC) reported 260 new
arbitrations, an increase of 10% from 2012. There is no data
from the Kuala Lumpur Regional Centre for Arbitration.

But the cases handled by the LCIA, ICC, SIAC and HKIAC are
dwarfed by those of China International Economic and Trade

Arbitration Commission (CIETAC), which handled 1,256 cases
in 2013, of which CIETAC Beijing administered 1,058 cases;
the CIETAC Shanghai Office administered 159 cases, and the
CIETAC Shenzhen Office administered 18 cases. The other 21
cases were spilt between the CIETAC South-east China Sub-
commission and the Tianjin Finance Centre.

In comparison, the number of cases handled by PDRCI and
the Construction Industry Arbitration Commission (CIAC)
can best be described as modest. In 2013 and 2014, PDRCI
handled only nine and eight cases with total values of
Php16B and Php295M, respectively.

CIAC handled 46 cases in 2013 with a total value or sums in
dispute (SID) of Php835.2M, which increased to 61 cases in
2014 with a total value of Php4.6B. If we combine the cases
of PDRCI and CIAC for 2014, a total of 69 cases were referred
to arbitration in both institutions.

There is no reliable data on ad hoc arbitration. The closest
information is from the Integrated Bar of the Philippines
(IBP). According to Jerome Abella of the IBP National
Office, the IBP National President received six requests for
appointment of arbitrators for 2014. The IBP national office
is also the venue of two ad hoc arbitrations.
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What the data means

While no recent study has been done to explain these data,
the author offers several observations.

The use of commercial arbitration in the Philippines, both
ad hoc and institutional, is low.

Many of the ad hoc and institutional arbitrations handled
by PDRCI involve foreign corporations.

Local parties prefer to litigate instead of referring their
disputes to arbitration. The exception is in construction
arbitration, where most of the parties are either domestic
corporations or Philippine residents. In construction
disputes, local parties prefer to arbitrate instead of
litigate.

When local corporations agree to arbitrate, oftentimes
it is because they were required by their foreign
counter-parties to include an arbitration clause in their
agreements. The arbitration in such cases will usually
be administered abroad by a foreign arbitral institution
perceived to be neutral to both parties, such as the ICC,
SIAC, or HKIAC.

Certain jurisdictions such as London, Paris, Singapore and
Hong Kong are perceived to be arbitration-friendly, with
procedural laws and rules that favor arbitration.

The Philippines is not considered to be an arbitration-
friendly jurisdiction, even if it was the first in Asia to have
an Arbitration Law (Rep. Act No. 876) in 1953 and despite
the passage of the ADR Act of 2004, its implementing
rules and regulations, and the Special ADR Rules for
court assistance in ADR cases. The courts, especially the
Supreme Court, are perceived to be interventionist and
obstructive.

Despite a high number of units allotted to ADR in
the Mandatory Continuing Legal Education or MCLE
requirements for Filipino lawyers, practitioners are
generally unaware of arbitration and its advantages.

In many cases, lawyers are averse to arbitration and
other forms of ADR because of their familiarity with and
preference for litigation.

® There is a need to educate business decision-makers and
their lawyers, both internal and external, of the benefits
of arbitration and other forms of ADR in terms of cost,
efficiency, predictability, and confidentiality. Informal
arbitration already exists in the business world, especially
among Filipino Chinese business people, but it is coupled
with negotiation. It is not true dispute resolution.

® Thereisalsoaneedtodevelopexpertiseamongarbitrators
on the substantive law applicable to the disputes such as
mergers and acquisitions, energy, telecommunications,
intellectual property, banking and finance, secured
transactions, investment law, construction law, mining,
and others. If we have more experts in commercial
law and contracts law who are engaged as arbitrators,
business decision-makers will have more confidence in
the arbitration process.

® Finally, there is a need to monitor ad hoc arbitrations. For
this purpose, OADR can act as a clearinghouse to receive
requests or complaints in ad hoc arbitration and to assist
the parties in going about the arbitration process. The
OADR should also issue the schedule of ad hoc arbitrator’s
fees, which is mandated in the ADR Act of 2004 and its
implementing rules. @

About the Author

Atty. Dio is the editor of The Philippine ADR
Review. He is a senior litigation partner of Castillo
Laman Tan Pantaleon & San Jose, where he has
practiced forthe past 25 years. He is an accredited
Court of Appeals mediator, construction
arbitrator, and bankruptcy practitioner. He has
represented claimants and respondents in both
domestic and foreign arbitrations.
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Dexter F. Ortega is the managing
partner of Tagnia, Ortega & Partners
CPAs. He is a technical and training
consultant of the audit form of Reyes
Tacandong & Co.

Mr. Ortega serves as chairman
and president of First Corporate
Consultancy  Center, Inc. and
Wise Supplies Corporation. He
also serves as a member of the
Independent Review Committee of
the Department of Energy tasked to
audit the oil industry.

Mr. Ortega studied accountancy at
San Beda College, Manila, where
he was a consistent dean's lister
and awardee of the Department
of Environmental and Natural
Resources gold medal as outstanding
youth leader.

After being certified as a public
accountant, Mr. Ortega became an
associate auditor at Isla Lipana & Co.,
a member firm of Price Waterhouse
Coopers, and later joined the
Securities and Exchange Commission
as examiner for the Office of the
General Accountant and as technical
assistant for the Office of the
Commissioner.

Mr.Ortega’sfieldsofexpertiseinclude
audit and assurance, statutory audit
for companies in various industries,
inventory management procedures,
preparation of financial statements,
corporate  compliance, financial
accounting, independent controls
and systems process assurance,
and internal audit. He also provides
consulting and tax services.

CALL FOR PRESENTATIONS

Mediation International is issuing this Call for Presentations
and Training Workshops for the 2nd WORLD MEDIATION
SUMMIT-MADRID 2015 to be held in Madrid, Spain

Mediation

'1 International

June 29-July 02, 2015. The theme for the 2015 Summit is:

Mediation: Emerging from the Shadows into the Spotlight.

www.worldmediationsummit.com

Sub-themes are suggested below, however we remain open to submissions on related topics:

Mediation: A Gateway to Alternate Justice or
Justice

* Mediators and lawyers working in-sync
towards justice (a synergy)

* Successful strategies from around the world.
What worked, what did not work? What do
we need to do for the future of mediation?

« Experiences from the field
« Cross border, local and international

* Is mediation an alternative or is it now
mainstream (has it replaced the pillar of
democracy, the Justice system?)

Rise of the Phoenix: A Fusion of ADR and ODR
« Artificial Intelligence through Mediation
* Emergence of Mediation through the ages

* Successes, challenges, trials and tribulations
related to the evolution of mediation
throughout the globe

« Cross Border, Local and International

* Successfully adding ADR and ODR to
your current practice (law, mediation,
psychological etc.)

* Mediation and Diplomacy: Are they two sides
of the same coin?

* Presentations by International Ambassadors
to Spain

+ Diplomatic presentations

* International mediation presentations

* International experts speaking to cross
border, local and international experiences
in mediation.

Training Workshops:

¢ Implementing ODR, ADR, small claims
mediation’s into your practice

« Specialization or generalization, which works
best in mediation firms

« Experiences in the field
« Cross border, local and international

 Online Mediation: A cliché or has it's time
come?

« Expectations, mentorships and internships;
how to get the most out of your experiences.

« Training in ODR for new and experienced
mediators.

« Building your mediation practice

All - presentations and  workshops must
be interactive and participatory. This is a
fundamental principal to The World Mediation
Summit-Madrid and all submissions will be
reviewed to ensure compliance.

Submissions will be accepted on an on-going
basis. Once the 2015 presenter list is full,
submissions will be considered for World
Mediation Summit-Madrid 2016.

Please clearly indicate in your submission which
of the suggested topics you will be addressing,
if any. All submissions must be made via the
online form.

SUBMIT YOUR PROPOSAL INQUIRIES
SHOULD BE DIRECTED TO
KEVIN@WORLDMEDIATIONSUMMIT.COM

The Philippine ADR Review is a publication of the Philippine Dispute Resolution
Center, Inc. All rights reserved. No part of the newsletter may be reproduced in any
form without the written permission of the authors.
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