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The Asia-Pacific Forum for International Arbitration (AFIA) has appointed
new committee members for the 2017 term. The appointees were chosen
from among arbitration practitioners in the Asia-Pacific region and
globally. PDRC Trustee Donemark Calimon will the Philippines’ country
representative to the AFIA.
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CJ Artemio V. Panganiban Resolution Practice Group. His legal career focuses on domestic and
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:OA';:,(I)F .:-__R/:’ISTEES practitioners with a forum to discuss issues and developments in international arbitration,
tty. Shirley F. Alinea . . . .pe . . .
Atty. Arthur P. Autea with particular focus on A5|.a P§C|f|c. It also fogrs opportunities for its mgmbgrs fco ben.eflt
Atty. Donemark Joseph L. Calimon from AFIAs cooperation with similar organizations around the world. Since its inception,
Engr. Salvador P. Castro, Jr. AFIA has held 45 symposia in the Asia-Pacific region. AFIA has lined up upcoming and future

Atty. Eduardo R. Ceniza
Atty. Gwen B. Grecia De Vera
Atty. Roberto N. Dio

Atty. Beda G. Fajardo

Atty. Simeon G. Hildawa ’

Atty. Charlie L. Ho WHAT'S INSIDE

Atty. Victor P. Lazatin

ALt (g 5, WU Donemark Calimon is new Philippine representative to AFIA
Atty. Rogelio C. Nicandro

Dr. Eduardo G. Ong L.

Atty. Ricardo Ma. P. G. Ongkiko The strange case of Christine Lagarde

Atty. Victoriano V. Orocio ;

Atty. Salvador P. Panga, Jr. By Ricky A. Sabornay
Atty. Patricia C. Prodigalidad
Atty. Edmund L. Tan PDRCI trains new batch of arbitrators

Prof. Mario E. Valderrama c . O .
Atty. Miguel B. Varela t Member Spotlight: Atty. Maricris C. Martin

symposia for the 2016-2017 term, which are expected to be as fruitful as the previous ones. #
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The strange case of Christine Lagarde

By Ricky A. Sabornay

Guilty.

| SAUFL,,
AU VEHICULES

This was the recent ruling of a French | S st
court, the Cour de Justice de la
République, against Christine Lagarde,
managing director of the International
Monetary Fund (IMF), who was charged
with the misuse of public funds while she
was France’s finance minister almost a
decade ago.

The Tapie case

In 1993, French businessman Bernard
Tapie, who was offered to serve as a
minister under then President Francois
Mitterand, sold his majority stake in the
well-known sports company Adidas to a
group of investors, apparently upon the
advice of the state-owned bank Credit
Lyonnais.
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Lyonnais got Mr. Tapie a deal for $300

million. The buyer in turn sold Adidas for

roughly $700 million. It later turned out that the buyer was an
offshore entity in which Lyonnais was a quiet partner.

Mr. Tapie accused Lyonnais of fraud and of undervaluing
Adidas. He argued that Lyonnais, as his investment banker on
the deal, violated its fiduciary duty to him by advising him to
sell at a price from which Lyonnais later profited. On the other
hand, Lyonnais countered that Mr. Tapie willingly signed off
on the deal.

The disagreement spawned a long legal battle spanning
almost 15 years. In the course of the case, Lyonnais ceased
to exist, and Mr. Tapie's opponent became the French state
itself, the majority shareholder of Lyonnais, in the form of the
Consortium de Réalisation (CDR).

The arbitration

In October 2007, instead of proceeding through the regular
French courts, Ms. Lagarde, then French minister of finance,
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asked the CDR to settle the Tapie case quickly through the use
of a private arbitration tribunal. The following year, the tribunal
composed of Pierre Mazeaud (chairman), the former President
of the French Constitutional Council; Jean-Denis Bredin, a
renowned lawyer; and Pierre Estoup, a former President of the
Versailles Court of Appeals, awarded Mr. Tapie €403 million.

Ms. Lagarde no longer challenged the award, leading to
the charge that she negligently failed to exercise sufficient
oversight to the prejudice of the taxpayers. In her defense,
Ms. Lagarde insisted that she acted properly and within the
law, arguing that it was legitimate to settle the case, which had
spawned several separate and costly litigation procedures.

Five years after the award was rendered, and a year after the
change in the administration, CDR applied for the annulment
of the award with the Paris Court of Appeals, on the ground of
fraud in the arbitration proceeding.

Mr. Tapie opposed CDR’s move and argued that the award was
not subject to revision by the Paris Court of Appeals because
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the arbitration was international; it dealt with a German
company and the transaction was governed by German law.
However, the court held that the arbitration was domestic, as
it was settling a series of French court proceedings, regarding
relations between a French bank and its French customers. It
also stressed that “settlement [of these disputes], whatever
it is, will not imply international financial streams or transfer
across the borders.”

The revision of the arbitral award

In January 2015, after scrutinizing the record of the arbitration,
the Paris Court of Appeals found that one of the members of
the arbitral tribunal, Mr. Estoup, fraudulently influenced the
tribunal’s decision and nullified the arbitral award to Mr. Tapie.

Much has been written about the Paris Court of Appeal’s
revision of arbitral award to Mr. Tapie.

Authors Elie Kleiman and Yann Dehaudt-Delville think that with
this landmark decision, the Paris Court of Appeals deserves
praise for demonstrating “its determination to intervene in a
case that could be characterized as ‘international’ pursuant to
standards of internationality that are far reaching and flexible,
but that nevertheless exuded a distinctly French scent of
scandal.” According to them, “[bly being merciless to awards
rendered fraudulently, the French courts have paved the way
for the otherwise very liberal arbitration regime to flourish.”

On the other hand, some think the decision undermines the

o~

formerly clear distinction between domestic and international
arbitration based on the international character of the origin
of the dispute.

In December 2015, the Paris Court of Appeals ordered Mr.
Tapie to return the award he received in 2008. The case is now
pending appeal with the Cour de cassation, France's Supreme
Court.

Meanwhile, while the Cour de Justice de la République found
Ms. Lagarde guilty of negligence, it did not impose any fine or
imprisonment and spared her a criminal record after finding
that she had "national and international” stature. The case is
truly strange. &

About the Author

Atty. Sabornay is a litigation associate at
Castillo Laman Tan Pantaleon & San Jose. His
practice focuses on arbitration, commercial and
construction litigation, real estate, labor and
criminal law. He graduated from the University
of the Philippines College of Law in 2012, where
he received the Dean'’s Medal for academic excellence. He was an editor
of the Philippine Law Journal from 2009 to 2011 and the U.P. Law team
captain for the 2010 Asia Cup Moot Court in Tokyo, Japan and 2071
International Environmental Law Moot Court in Maryland, USA.
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Standing from left: Atty. Ruben S. Ayson, Jr., Atty. Dinah P. Maximo-Uy, Atty. Reynaldo L. Flores, Atty. Krystel Jehan M. Bautista, Atty. Eileen C. Paloma, Atty. Delima S. Entredicho,
Atty. Patrick Joseph S. Tapales, Atty. Edgardo R. Sison, Atty. Armand V. Morales, Atty. James Lee Cundangan, Arch. Alfredo A. Fernandez, Atty. Paolo V. Quetulio, Atty. Danilo D.
Leyva, Mr. Luwin M. Dela Concha, Atty. Lester O. Fiel and Atty. Stanley Anthony V. Cabrera IV; sitting, from left: Atty. Ma. Sophia P. Obieta-Palad, Atty. Cheryl Angeline D. Roque-
Javier, Atty. Gina Lynn G. Angeles, Atty. Jocelyn G. Pesquera, Judge Marissa Macaraig-Guillen, Judge Renan E. Ramos, Judge Maria Hazel Valdez-Acantilado, Atty. Maricar S.A.
Prudon-Sison, Atty. Ma. Zorayda T. Zuiiiga, Atty. Jennifer F. Fandialan-Legaspi, Atty. Melanie P. Pimentel and Atty. Joseph L. Guevarra.

PDRCI trains new batch of arbitrators

PDRCI recently trained its twelfth batch of new arbitrators last
November 14 to 18, 2016 at the Intellectual Property Office
Multipurpose Hall, Intellectual Property Center in Taguig City.

The training covered (a) an introduction to the fundamentals
of arbitration by Atty. Mario Valderrama, (b) the arbitration
agreement and commencement of arbitration by Atty. Patricia-
Ann T. Prodigalidad, (c) emergency arbitrator and the arbitral
tribunal by Atty. Gwen B. Grecia-De Vera, (d) consolidation,
multiple contracts, joinder of parties and preliminary matters
by Atty. Shirley F. Alinea, (e) case management conference by
Atty. Ricardo Ma. P.G. Ongkiko, (f) arbitration hearings and

MEMBER SPOTLIGHT

Telecom Inc.

While a law student, she worked as a paralegal for Bernas Law Offices and later as
an associate attorney when she was admitted to the Philippine Bar.

Atty. Martin joined Globe Telecom Inc. as legal counsel and manager in 2010. She
became Senior Legal Counsel and Director of the Consumer Legal Services in 2012.

Three years later, she was promoted to her current position.

Atty. Martin's practice focuses on telecommunications and regulatory law,
corporate governance and housekeeping, contracts review and negotiation,
civil, labor and commercial laws. She also attended various learning programs on
Intellectual Property Law and studied the Intellectual Property Primer, General ®
Primer — Introduction to the Patent Cooperation Treaty, and General Course on

Intellectual Property. 8

Atty. Maricris C. Martin is currently the Senior Legal Counsel
and Director of the Advocacy (Litigation) Division of Globe

Atty. Martin received her degree in international studies in
2000 from University of the East, Manila. She studied law at
the Pamantasan ng Lungsod ng Maynila and became a lawyer in 2006.

arbitral award by Atty. Donemark L. Calimon, (g) recognition,
enforcement, setting aside and refusal to enforce awards by
Atty. Jesusito G. Morallos, and (h) international arbitration by
Atty. Jay Santiago.

The participants took part in a mock arbitration facilitated by
Attys. Julius Omila and Mary Kimberly C. See. They also took an
assessment examination on the last day of the training. Based
on the examination results, 27 of the thirty five participants will
be included in the PDRC roster of newly trained arbitrators. The
trained arbitrators may apply as accredited PDRC arbitrators
once they acquire the required arbitration experience. #
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