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WHAT’S INSIDE

By Jaqueline Rose Seechung1

In a unanimous decision published 
on January 8, 2019, the United States 
Supreme Court ruled on the validity 
of the “wholly groundless” exception 
and the delegation of arbitrability 
questions to an arbitrator. 

In Henry Schein, Inc. et al. v. Archer & 
White Sales, Inc. (586 U.S. __ (2019), 
Justice Kavanaugh’s first opinion, the U.S. Supreme Court held that the “wholly groundless” 
exception to arbitrability is inconsistent with the Federal Arbitration Act (FAA) as well as prior 
decisions of the Supreme Court. 

Under the FAA, arbitration is a matter of contract and the court must enforce arbitration 
contracts according to their terms. The Court struck down the “wholly groundless” exception 
carved out by several Federal Court of Appeals decisions in stating that “parties may agree 

U.S. Supreme Court rejects  
“wholly groundless” exception 
on arbitrability of disputes

1 Jacky Seechung is an incoming junior in the Juris Doctor program of the Ateneo de Manila University School of Law. She will be interning in the 
midyear at the law firm of Castillo Laman Tan Pantaleon & San Jose.
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The Singapore Convention on Mediation: 
A boon to international trade
By: Francisco Pabilla, Jr.

Considered a landmark event in alternative dispute resolution (ADR) 
this year is the scheduled signing on August 1, 2019. in Singapore, 
and thereafter at the United Nations (U.N.) Headquarters in 
New York, of the U.N. Convention on International Settlement 
Agreements Resulting from Mediation.  To be known as the 
“Singapore Convention on Mediation,” it is the first treaty to be 
named after Singapore among the treaties concluded under the 
U.N.  The Convention shall enter into force following its ratification 
by at least three member States.

Significance

The Convention is envisioned to facilitate the enforcement of 
international commercial settlement agreements that resulted from 
mediation, where the parties are nationals of signatory States.   The 
enforcing parties may directly request the courts or any competent 
authority having jurisdiction over their foreign counterparts to 
enforce the mediated settlement agreements in accordance with 

the conditions set out in the Convention and with their domestic 
procedural rules.  

At present, mediated settlement agreements between international 
parties are not enforceable unless mediation is part of an arbitration 
and the settlement in contained in an arbitral award. Without this 
enforceability factor, mediated settlement agreements suffer from 
a major disadvantage. Following the ratification of the Convention 
in August this year, settlement agreements reached through 
mediation may already be enforced internationally just like arbitral 
awards under the New York Convention.

The Convention applies to an agreement resulting from mediation 
and concluded in writing by parties to resolve an international 
commercial dispute where: (a) at least two parties to the settlement 
agreement have their places of business in different States; or (b) the 
State in which the parties to the settlement agreement have their 
places of business is different from either: (i) the State in which a 
substantial part of the obligations under the settlement agreement 
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is performed; or (ii) the State with which the subject matter of the 
settlement agreement is most closely connected.

The Convention does not cover settlement agreements that: (a) have 
been approved by a court or have been concluded in the course of 
court proceedings; (b) are enforceable as a judgment in the State 
of that court; or (c) have been recorded and are enforceable as an 
arbitral award.   

Parties relying on a settlement agreement under the Convention 
shall provide the court or competent authority where the relief is 
sought with: (a) the settlement agreement signed by the parties; (b) 
evidence that the settlement agreement resulted from mediation, 
viz.: (i) the mediator’s signature in the settlement agreement, (ii) a 
document signed by the mediator indicating that mediation was 
carried out, (iii) an attestation by the institution that administered 
the mediation, or in the absence of (i), (ii) and (iii), any other evidence 
acceptable to the competent authority.

Origin

The U.N. Commission on International Trade Law (UNCITRAL),1  in 
recognizing the value of mediation as a method of amicably settling 
disputes arising in the context of international commercial relations, 

1 The U.N. General Assembly, in its resolution 2205 (XXI), established the UNCITRAL on December 17, 1966 with an initial membership of 29 States.  UNCITRAL is the core legal body of the UN System in the field of 
international trade law.  The Philippines, whose term of office as member of the UNCITRAL expires in 2022, was represented in the 51st session of the UNCITRAL held in New York from June 25 to July 13, 2018, where the 
instruments on international commercial settlement agreements resulting from mediation was finalized and adopted.

About the Author

Francisco Pabilla, Jr. was a court-annexed mediator 
for 12 years and at the same time the Executive 
Director of the Philippine Mediation Foundation, 
Inc.  He earned his bachelor’s degree in Political 
Science in University of the Philippines in Diliman 
and Master of Arts degree in Development Studies 
at the Institute of Social Studies, The Hague, 
The Netherlands.  He is currently the Assistant 
Secretary General of PDRCI.

started looking for ways to enhance the 
enforceability of mediated settlements in 2014.  
It was inspired by the New York Convention, 
under which arbitration awards become directly 
enforceable in many countries.  

During its 48th session in 2015, UNCITRAL 
mandated its Working Group II (WGII) on 
Dispute Resolution to commence work on 
the enforcement of settlement agreements to 
identify relevant issues and develop possible 
solutions, including the possible preparation of a 
convention, model provisions, or guidance texts.

In 2017, during its 50th session, UNCITRAL 
expressed support for WGII to prepare a 
draft convention on international settlement 
agreements resulting from mediation as well 
as a draft amendment to the UNCITRAL Model 
Law on International Commercial Conciliation of 
2002.  In February 2018, during its 51st session, 
UNCITRAL finalized and approved the draft 

convention on international settlement agreements resulting from 
mediation.  During this session, UNCITRAL received an offer from the 
Government of Singapore to act as host and organize a ceremony 
for the signing of the convention outside the premises of the U.N.

In December of 2018, the 73rd U.N. General Assembly in New York 
passed a resolution adopting the Convention and to name it after 
Singapore.  
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U.S. Supreme Court rejects “wholly 
groundless” exception on arbitrability 
of disputes
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Maria Elena Go 
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been a practicing 
lawyer since 1975.

She obtained 
both her Bachelor 
of Arts, Major in 
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Laws (1974) degrees from the University 
of Santo Tomas.

Immediately upon passing the bar in 
1975, she worked in various private firms, 
including those in the energy, real estate, 
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After more than 20 years’ experience 
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the law firms of Francisco Manlapaz 
Perez & Quisumbing (1997 to 2000) and 
Abbas Alejandro-Abbas Francisco & 
Associates (2000 to 2007), where she was 
the managing partner. After 2007, she 
focused on her own private practice. 

At present, she advises various firms 
such as the Philippine Constructors 
Association, Private Infra Dev 
Corporation, IPM Group of Companies, 
MID-ASIA Infracon Group Corporation, 
and ACK Construction, Inc.

She is a member of the Astrea Law 
Sorority and the UST Lady Lawyers 
Association. She is also a Trustee and 
the First Vice President of the UST Law 
Alumni Foundation, Inc. and a Director 
of the Integrated Bar of the Philippines, 
Manila II Chapter.  

to have an arbitrator decide not only the merits of a particular dispute but also 
‘gateway’ questions of arbitrability, such as whether their agreement covers a 
particular controversy,” and courts must respect such agreements. 

The Supreme Court held that unless there is a clear and unmistakable evidence 
of an agreement between the parties delegating arbitrability questions to an 
arbitrator, courts cannot assume that arbitrability questions are delegated. If there 
is no clear and unmistakable evidence of the delegation of arbitrability questions, 
such questions are subject to judicial determination.

The case involves a suit brought in federal court for antitrust violations, seeking 
both money damages and injunctive relief, which defendant sought to refer 
to arbitration, citing the arbitration clause in the distributorship contract. The 
District Court denied defendant’s motion for being “wholly groundless,” stating 
that the court should resolve the arbitrability question. The Fifth Circuit affirmed 
the decision. The U.S. Supreme Court vacated the judgment unanimously and 
remanded the case back to the lower court.  

17th PDRCI COMMERCIAL ARBITRATION 
TRAINING SEMINAR

THE LAW AND PRACTICE OF 
COMMERCIAL ARBITRATION

June 24 to 28, 2019

University of the Philippines BGC, 14th Drive 
University Parkways, BGC, Taguig City 
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